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VS. 
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and SHASTA PLYWwoop, INC., 
Appellees. 


Appeal from the United States District Court, Northern 
District of California, Southern Division. 


REPLY BRIEF FOR APPELLANTS. 


THE ISSUES. 

Appellees, in their Brief, argue questions which are 
not the crucial issues in this case. Their argument. (ex- 
cept for their discussion of our “waiver” point) re- 
volves around two questions, sect forth on page three 
of their Brief, which we summarize as follows: 

1. Whena contract provides for arbitration of any 
disagreement under it, and one party sues for deelara- 
tory relief and for an injunction against arbitration, 


should not the action be stayed under the United 
States Arbitration Act? 


2. When, in such a contract, the arbitration clause 
contains a proviso saving the right to ‘‘injunctive re- 
lef to prevent irreparable injury by reason of a 
claimed breach’’, does a request by one party for arbi- 
tration constitute irreparable imjury within the mean- 
ing of such proviso? 


We respectfully urge that these are not the ques- 
tions determinative of this case. 


The first stated question is not at all before the 
Court, because it assumes a state of facts not existing 
here—that is to say, rather, that 1t assumes that the ~ 
facts stated are all the facts; which 1s not the case. 
True, we have here a clause providing for arbitration 
of all disputes; but that 7s not the whole clause. True, 
we have here an action which seeks a declaratory 
judgement against proceedings in arbitration; but that 
is not the gravamen of the action. That is merely re- 
lief which appellants seek incidentally, as a part of 
their main cause of action. If we limit the facts to 
those stated by appellees in their first point, the an- 
swer would have to be that the stay was proper. We 
have never contended to the contrary. But that is a 
point which is moot here. 


The point is, whether the stay was proper where 
the arbitration clause contains a proviso saving the 
right to injunctive relief; where the injunctive relief 
sought is against a breach by the other party which 
would result in irreparable injury. 
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This brings us to the second question stated by ap- 
pellees. This question also assumes facets which do not 
exist—that is to say, it assumes incorreetly that ap- 
pellants’ action is brought to enjoin arbitration pro- 
ceedings on the theory that a request for arbitration 
constitutes wrreparable injury, We have never asserted 


that. 


What we do assert is that when the arbitration 
clause contains such proviso saving the right to in- 
junetive relief against a breach resulting in irrepar- 
able injury; and when one party insists on eompli- 
ance with Ins interpretation of a disputed provision, 
pending and in spite of arbitration, the other party is 
entitled, under such proviso, to sue for an injunction 
to prevent his adversary from canceling or resending 
or refusing further to perform, where such cancella- 
tion or rescission or refusal would cause irreparable 
injurv; and that as one incident to the equitable re- 
lief of such an injunetion, the Court mav be asked 
in such action to declare the rights of the parties: and 
that as another incident, if may ask the Court to 
enjoin attempts to compel arbitration, stuec, tn sneh 
a case, by the terms of the proviso, there is vo right 
to compel arbitration. 


But we have never contended that the mere request 
for arbitration is in itself the primary cause of ir- 
reparable injury. What we do say is that once appel- 
lants bring themselves within the proviso, they at the 
same time take themselves out of the general arbitra- 
tion provision; in which event, to compel them te sub- 
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mit to arbitration in a situation in which they have 
not agreed to be bound by it is in itself a doing of ir- 
reparable injury, by depriving them of their day in 
Court. That, however, is incidental to, and a econ- 
sequence of, the faets which intially take appellants 
out of the general arbitration clause and bring them 
within the proviso. See Brief for Appellants, pages 
34-36, Argument III-H. 


THE ARGUMENT. 


lL. We do not quarrel with appellees’ contention 
that without the proviso saving the mght to mjunctive 
relief, the stay of proceedings would be proper. That, 
however, 1s not the question, for the proviso is there, 
and it means something, and its meaning must be 
viven etfect. 


2, Appellees say that the proviso saving the right 
to injunctive relief does not apply to a controversy as 
to interpretation of the meaning of a clause m the 
contract. And why not? If a dispute as to such mean- 
ing puts appellants in reasonable fear of an unjusti- 
fied refusal of further performance by appellees; and 
if such unjustified refusal would result in irreparable 
injury to appellants: then what clearer case is there 
for the injunctive rehef provided for in the saving 
clause? The questions for decision in such a case 
will be: (1) Are the appellants in reasonable fear of 
such refusal of performance by appellees; and (2) 
would such refusal be unjustified; and (3) would it 
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result in irreparable injury to appellants. The ques- 
tion whether such refusal was unjustified would de 
pend squarely on the interpretation of the contract. 
How then, could the Court in such an action for in- 
juncetive relief fail to be called on to interpret the 
contract? We cannot imagine any action fer the in- 
Junctive relief mentioned in the proviso saving the 
right thereto, that would not involve some interpre- 
tation of the meaning of the contract at seme point. 


3. Appellees say, at page 11 of their Brief, that 
the proviso saving the right to injunctive relief clearly 
appears to mean that if one of the parties seeks to 
rescind, or refuses further to perform: the contraet on 
account of a claimed breach, the other party is not 
barred, if it can bring itself within the equitable mies 
relating to mjunctions, from seeking to prevent such 
rescission or non-performance, pending the detcrmina- 
tion of the controversy in arbitration procecdings. 


If we correctly understand appellees’ argument in 
this connection, thev are saving in effect: ‘* You may 
sue im equity to enjoin us from wrongfully refusing 
to go on with performance, if vou can make out your 
case, but, even so, the only thing the Court can do in 
such a case ts to give a temporary mjunction against 
such rescisson or non-performanec, while arbitrators 
are determining the merits of the matter.” Even if 
such an equitable action can be brought, it only holds 
matters in statu quo while arbitration is proceeding. 
That is what we understand appellees to mean hy 


their argument. 


We reply, first, that if appellees are right in this 
view of the matter, they have cut the ground from be- 
neath themselves so far as their claim of right to a 
stay is concerned. If that is their view, and if it is a 
correct view, then the issue is whether the appellants 
have made out a case for an injunction, and an appli- 
cation for a stay was not the way to test that. In- 
deed, the granting of the stay makes it impossible to 
test that question. On the proceedings for a stay, the 
only ultimate question is whether the parties have 
agreed in writing to arbitrate. If, however, the ap- 
pellants are correct in saying that the proviso gives 
the right to an injunction in a proper case pending 
arbitration, then the granting of the stay pending ar- 
bitration shuts off the appellants from the chance of 
estabhshing the very right which appellants’ argu- 
ment admits they may establish if they can. 


Secondly, we reply that it is strange doctrine to 
say that a court of equity can be limited by contract to 
the mere policing task of holding matters in statu quo, 
while arbitrators declare the rights of the parties. 
True, under the Arbitration Act, the parties can, by 
their agreement, exclude themselves from access to 
the Courts by binding themselves to submit to a con- 
ventional arbitration tribunal. But that is a far ery 
indeed from saying that the parties can by contract 
restrict the power of the Court, onee they get into tv. 
Tf their contract has left them free, in any case or 
under any circumstances, to ask a court of equity for 
the relief which courts of equity traditionally give, 
then we find it difficult to beheve that their contract 
may provide further that the Court may do only 
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certain restricted things. The power of a court of 
equity, once it has taken jurisdiction of a matter, to 
give all the rehef and decide all the questions neces: 
sary under the exigencies of the case, is traditional 
and unquestionable. It is one thing to say that the 
parties may contract themselves out of the right of en- 
tering such a Court; but it is quite another to contend 
that they may contract the Court into a restrieted 
sphere of action, once they get into it. 


4, The appellees do not agree with our suggestion 
that the general arbitration clause contemplates some- 
thing in the nature of appraisal, rather than true ar- 
hitration. That suggestion of ours was made as a pos- 
sible solution of the problem of reconciling the sweep- 
ing general language of the first portion of the arbi- 
tration clause with the apparently imeconsistent and 
contradictory language of the proviso saving the 
right to injunetive relief. We were attempting to 
follow the rule of construction of contracts, mentioned 
in appellants’ Brief, requiring that, if reasonably pos- 
sible, conflicting provisions in a contract be reeon- 
eiled. It seemed, and now seems to us, that by treat- 
ing the general arbitration provision. despite its 
sweeping language, as a provision for mere fact find- 
ing, appraisal or measurement by so-called arbi- 
trators, the two contradictory provisions could be 
brought into reasonable reconciliation. 


Appellees make no suggestion concerning the mean- 
ing of the proviso or its reconciliation with the general 
provision, other than the ene en page 11 of their Brief, 
next above discussed by us, in which they suggest that 
a party is not barred from seeking injunctive rehef 
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if if can, pending the determination of the 
versy in arbitration. For the reasons above stated. 
think appellees’ suggestion is as open to objections 
ours, 17 NOT More so. 


Mavbe the conflicting provisions will have to 
reconciled on some other basis which has nat o 
curred to appellees’ counsel or ourselves. 


Of this. however. we feel confident: that prow 
saving the right to seek injunetive rellef. meant some 
thing. Appellees themselves say it was explained 
appellants” negotiator as contemplating a case whel 
the seller mighi ‘‘divert the cedar logs”’ (that is, ; 
fuse further deliveries). Wherever such a case a 
or is threatened. ii seems toa us. in all reason, @ 
arbitration is no longer the compulsory remedy. 


5. Appellees argue that they have not waived 1 
right to arbitration (assuming that they otherwise 
would have been entitled to insist upon it). In this 
argument they emphasize the ‘‘default-in-arhitration 
‘-ases: and dismiss the two cases cited by us on waiver 
by inconsistent acts. as being not in point. Of course, 
we do not claim that appellees are in default in arbi- 
trating in the sense that they have ever expressly re 
fused to arbitrate after being asked io do so. The 
authorities cited br us in this connection were im- 
vended to illustrate that conduct inconsistent with ar- 
bitration can deprive a party of the mght to insist on 
it. That conduct mar consist ot delay (as in the case 
ot La Nacional Platancra S8.C.L. v. North American 
Fruit d Steamship Corporation. C.C.A. Sth. S4 F. 
(24) S81. to which appellees devoted considerable dis- 
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cussion to show its dissimilarity to this case. We did 
not cite it as a case similar in its facts. but to iluetrate 
the prineiple that certain kinds of conduct may de- 
prive a party of the right to arbitration): seeking w 
remedy inconsistent with arbitration (as in Young 
v. Crescent Development Co., 240 N.Y. 244, 148 N.E. 
910); or refusing to leave matters in statu quo, pend- 
ing arbitration (as in Winsor ». German Savings & 
Loan Society, 31 Wash. 365. 72 Pac. 66). The case 
last. cited 1s most similar to the present situation, be- 
cause the letter from appellees’ counsel **ipsisting™’ 
that payments be kept up by appellants pending arbi- 
tration, was tantamount to a refusal to leave matters 
an statu quo because it carmed an implicit threat of 
reprisal if the payments were not so made, 


6. Fmally, we wish respectfully to point out that 
the authorities cited by appellees. while some of them 
contain sweeping and strong language (notably the 
Shanferoke case. 293 U.S. 449. 55 Sup. Ct. 313, 79 
L. Ed. 583). are cases of general. unlimited arbitra- 
tion clauses. contaiming no proviso saving the nght to 
injunctive relief. ax does the provision before the 
Court. here. 


Dated, Oakland. California. 
Mareh 22, 1950. 


Respectfully submitted, 
BRUNER & GILMORE, 
McKer, TasHErRA & WaAHRHAPTIG, 
RIDLEY STONE. 
Attorneys for Appellants. 


